INTRODUCTION
Anishinaabe elder Basil Johnston wrote that the waters of the Great Lakes gave the Anishinaabek a steady-if not "boundless"-source of food.
2 " [T] here were so many fish that the waters were said to be alive with fish." 3 Anishinaabe storytellers claimed that "when a school of fish passed in the shallows or over a shoal, the bottom of the lake could not be seen." 4 "The waters of lakes, rivers and seas were generous, abundant beyond saying."
5 But in the early years of the Twenty-first Century, the inland seas known as the Great Lakes are all but depleted. 6 Fish harvests by sports fishers, commercial fishers, and Indian tribes are at all-time lows. 7 And what fish are harvested cannot be consumed in great (or subsistence) quantities because of contamination by pollutants such as mercury and dioxin. 8 Tribal fishers, after decades of political, legal, and often violent conflict, persevered over their adversaries to preserve treaty fishing rights, only to be faced with the prospect of "dip [ To fill in the gap, environmental advocates and scholars devote much of their attentions to the public trust doctrine, 12 first articulated in this context by Joseph Sax. 13 Little attention is devoted to the insights of Indian tribes or to the potential legal benefits of invoking Indian treaty rights. 14 The Supreme Court has long affirmed the supremacy of Indian treaty provisions, 15 and while the Court's interpretation of some treaties has been cramped at best, 16 the Great Lakes and Pacific Northwest treaties have been interpreted in a manner that suggests there is room to provide for protection of major water bodies. 17 We propose to incorporate Indian treaty jurisprudence into the strategy for saving the Great Lakes. The interests of the parties tend to be the same: the preservation of the resource. Indian treaties negotiated by Indian peoples that relied on water as a means of survival-economic, cultural, and political-provide a potential (and as yet untested) legal tool for the preservation of major water bodies such as the Great Lakes. Incorporation of In-dian treaties may also help to alleviate the systematic limitations of the public trust doctrine, as identified by Richard Delgado.
18 Moreover, incorporation of the American Indian tribes and Canadian First Nations into the discussion is absolutely mandatory in order to reach true environmental justice.
19
This Article proposes a preliminary strategy toward the end of preserving the Great Lakes for the next seven generations and beyond, if possible. Part I introduces a short history of Indian treaty law in the context of natural resource use and conservation. Part I also provides a short history and description of some of the Great Lakes Indian treaties and treaty litigation. Part II justifies including Indian tribes in any potential solution to the Great Lakes problem. Part III provides the preliminary framework for a Great Lakes solution that involves Indian tribes. Winans. 22 Most treaty rights litigation involves the particular rights of certain property owners; namely, Indians and Indian tribes.
I. INDIAN TREATIES AND NATURAL RESOURCE PROTECTION

A. Treaty Rights
The first major Supreme Court case regarding Indian treaty rights held that the rights contained in Indian treaties were not grants from the federal government, but a "reservation of those [rights] not granted."
23 Treaty fishing rights, the Court concluded, "were not much less necessary to the existence of the Indians than the atmosphere they breathed." 24 The Court noted that Indians and Indian tribes retained rights to fish off the reservation as well, and although limited to some extent, the Court described them as a "servitude" or "easement" upon lands off the reservation alienated by the federal government to non-Indians. 25 The Court noted that both on-and offreservation rights had to be recognized in order to "give effect to the treaty."
26 Three years later, the Court held that an Indian treaty implicitly reserved rights to water that the tribe had ceded would have left the reservation a "barren waste."
27 Once again, the Court looked to the purpose of the treaty and concluded that the Indian leaders would never have agreed to a treaty that would destroy the land that they retained. Indian treaty interpretation by federal courts focuses on two very important issues. First, the courts review the original purpose of the treaty. 29 This analysis often is controlled by the canon of Indian treaty construction, 30 which holds that ambiguities in Indian treaty language should be interpreted in accordance with the way the Indians that executed the treaty understood it. 31 Second, the courts look to see if the treaty has been abrogated in any way, either completely or partially. 32 If the treaty has been abrogated, even partially, often courts will ignore the purpose of the treaty and will refuse to apply the canon of construing Indian treaty language. 33 Assuming an Indian treaty has not been abrogated, the courts are more likely to find that the tribal resource rights remain extant. These resource rights include without limitation: fisheries, 34 hunting, 35 cultivation or gathering, 36 and water rights. 37 They survive Congressional termination of Indian tribes. 38 The resource rights are strongest on Indian lands 39 but, as Winans suggests, they extend off the reservation as well 40 and constitute a form of legal and enforceable servitude on all lands ceded by the tribes in the treaty. 41 These rights are powerful; they can trump private property rights, 42 state regulation, 43 and even state criminal laws. 44 The limitations on Indian treaty rights tend to be pragmatic limitations related to resource conservation issues where the courts read conservation mandates into the Indian treaties in the Great Lakes basin and the Pacific Northwest. 45 As a result, the courts find that the states and the tribes should be co-managers of the resource, leading to the establishment of resource conservation agreements and inter-sovereign cooperation. 46 Consequently, tribal treaty rights are a powerful environmental law tool. In the words of Professor Bill Rodgers:
[Indian] treaties have the look, touch, and feel of a conservation easement. The fishing right is place-based, which means it is dependent upon protecting geography. It is expressed as a property interest, which means it is disposable if at all only by choice of the owner. It is owned by Native people for whom sale is an anathema.
B. Great Lakes Indian Treaties
The Anishinaabek on the United States side of the Great Lakes entered into dozens of treaties with the federal government in the Eighteenth and Nineteenth centuries, ceding their claims and interests to millions of acres of land in exchange for certain concessions by the United States, but reserving the authority and capacity to continue to live as they chose in limited territories. 48 Great Lakes Indian people retained certain usufructuary rights over ceded lands and waters to hunt and fish for sustenance and commerce. 49 In fact, the Anishinaabek would not have agreed to enter into any of these treaties unless the treaty was understood to have preserved their right to hunt and fish on ceded lands and waterways, subject to certain pragmatic limitations, and to fish in the Great Lakes without limitation. 50 In a similar fashion, Indian nations throughout the United States that depended upon fish for sustenance and commerce understood their treaties to mean that they could continue to hunt and fish on ceded lands. 51 And American treaty negotiators knew full well that Indian treaty negotiators sought to preserve the ability to hunt and fish on ceded lands and waters. 52 The historical context of the Michigan Indian treaty negotiations is critical to understanding and applying them. 54 "Before 1830 commerce in fish had been managed almost entirely by the Indians. Early traders and commercial fishermen sought and paid for tribal permission, and thus implicitly recognized the Indian right to the Lakes' fisheries." 55 But by the 1830s, white commercial trapping and hunting had all but eradicated the game in the upper portions of Michigan. 56 And by the 1850s, the fisheries were depleted, leading to the creation of the State's first conservation agencies. 57 In this historical context, several Michigan Odawa and Ojibwe bands entered into a treaty in 1836 with the federal government that preserved the ability and authority of Indian people to hunt and fish in ceded territories "until the land is required for settlement" and in the Great Lakes forever.
58
Judge Fox held in 1979:
The language contained in Article Thirteenth of the Treaty of 1836, by its own terms could not have limited the Indians' right to fish in the waters of the Great Lakes because these large bodies of water could not possibly be settled by homes, barns and tilled fields. While the Indians might have been willing to give up their right to hunt on various parcels of land as that land became occupied with settlers, the vital right to fish in the Great Lakes was something that the Indians understood would not be taken from them and, indeed, there was no need to do so. The western movement of non-Indian settlers could be accommodated without requiring the Indians to relinquish their aboriginal and treaty rights to fish. While the United States has the power to abrogate treaties by subsequent treaty or statute, it must do so expressly and emphatically. No such abrogation of the reserved treaty right to fish can be found. The Anishinaabe treaty negotiators "fully appreciated the treaty's provision for usufructuary rights of the natural resources in their territory." 60 Federal courts have recognized that the rights of the Michigan Anishinaabek are "unabridged, aboriginal, tribal right[s] to fish derived from thousands of years of occupancy and use of the fishery of the waters of Michigan." 61 The Sixth Circuit even held that treaty fishers must be given access to municipal mooring points along Lake Michigan. 62 The impact of treaty rights litigation in the Great Lakes states has been nothing short of phenomenal. The Supreme Court's decision in Minnesota v. Mille Lacs Band of Chippewa Indians upheld the off-reservation usufructuary rights of the Minnesota Chippewa people to hunting, fishing, gathering, and cultivating to the exclusion of state laws and regulation. 63 We propose incorporating Indian treaty rights into the discussion as a means of preserving the Great Lakes. Indian tribes have not yet begun litigating over the broader issues of the Great Lakes-pollution, declining wa-ter levels, 68 water exports, invasive species, and the rest of the plethora of problems facing the future of the Lakes-focusing instead on establishing other tribal rights such as hunting, fishing, gathering, and access rights. Indian tribes and environmental advocacy organizations or other individuals with standing could bring suit, for example, under public trust and treaty rights causes of action. 69 First, the Great Lakes litigation would be grounded in positive, written law-Indian treaties-with the backing of the Supremacy Clause.
70 Indian treaties often have been construed as requiring both the federal government and the states to preserve the resource, such as the water levels, stream flows, or other environmental protections. The so-called "Culverts case," an ongoing subproceeding in the United States v. Washington case, offers a legal basis for construing Indian treaties as requiring governments to preserve the resource. In that proceeding, the tribes sued the State of Washington over whether the culverts used by the State and local governments were sufficient to preserve in-stream water flows to the extent necessary to allow for anadromous fish 71 to reach their spawning habitat. 72 Such a theory could work in the Great Lakes as well, with numerous Great Lakes Indian treaties offering language and history to support the theory.
Second, Indian treaty rights tend to trump state and private property rights without a takings concern. It is true that the public trust doctrine also is construed in this manner, but in reality it is a common law doctrine subject to the divestiture of its properties by the courts. 68. The Michigan Ottawa tribes brought a federal claim against a water bottling company with a well in central lower Michigan that had the potential to take enough water from the watershed to make Lake Michigan water levels drop, but the tribes did not raise a treaty claim. 80 and participated in a groundbreaking cooperative agreement between the tribes of Michigan and the State of Michigan. 81 According to Chairman Ettawageshik, "inter-governmental and other partnerships allow the parties to achieve public benefits that no one partner could achieve alone." 82 
CONCLUSION
The survival of the Great Lakes to the continuing viability of Indian treaty rights exist in fascinating juxtaposition. Indian treaty law offers recognition of Indian ownership of interests in public (and in some instances private) lands, waters, and natural resources, enforceable through a tribalfederal government agreement equivalent to a federal statute. Indian treaties are the supreme law of the land, but only cover ceded territories and involve limited property rights. Nevertheless, treaty rights must be an important part of the strategy to save the Great Lakes. As Frank Ettawageshik's work to incorporate Indian tribes into the broader discussion as a political matter progresses, discussion of Indian treaty rights will follow. All parties have much to learn from each other.
Father Baraga wrote long ago: "Indians residing on the edges of [the Great L]akes feed on nothing but fish. . . . These lakes are so rich in fish that an Indian commonly takes twelve or fifteen large fish per day." 83 Anishi-
